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The Honorable Speaker of the Assembly

The Honorable President pro Tempore of the Senate

The Honorable Members of the Senate and the
Assembly of the Legislature of California

Members of the Legislature:

Your Joint Legislative Audit Committee respectfully submits the
Auditor General's letter report on the Division of Fair Employment
Practices.

The auditors are William M. Zimmerling, Audit Supervisor and
J. Peter Bouvier.

Sincgrely,

ye

RICHARD ROBINSON

Assemblyman, 72nd District

Chairman, Joint Legislative
Audit Committee
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Letter Report 737

Honorable Richard Robinson
Chairman, and Members of the

Joint Legislative Audit Committee
Room 4158, State Capitol
Sacramento, California 95814

Dear Mr. Chairman and Members:

In response to a resolution of the Joint Legislative Audit Committee
and under the authority vested in the Auditor General by Section 10527
of the Government Code, we have reviewed the method by which the
Division of Fair Employment Practices (DFEP), Department of Industrial
Relations, screens docketed discrimination complaints.

We found that DFEP has no consistently applied criteria to ensure that
marginal complaints or complaints better handled by other means do not
enter its investigation system. The practice of investigating most of
the complaints filed has contributed to: (1) wasted investigative effort,
(2) a sizable complaint backlog, (3) delayed resolution of complaints and
(4) many complaints being closed for lack of evidence or administrative
reasons such as lack of jurisdiction.

Introduction

The Division of Fair Employment Practices (DFEP) is responsible for
protecting the people of California from discriminatory practices in
employment, housing and public accommodations. It is authorized to
accomplish this through such means as education, affirmative action
coordination and complaint resolution. DFEP's annual budget increased
from $1.6 million in fiscal year 1975 to $5.7 million in fiscal year
1979. During this same period DFEP staff increased from 69 to 213
members.
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We reviewed DFEP's complaint resolution function because DFEP expends
over 90 percent of its resources to process discrimination allegations.
DFEP's caseload has increased greatly in the last several years as

the Legislature has expanded DFEP's jurisdiction. Although DFEP

has attempted to improve complaint handling procedures, little effort

has been directed to set standards that would adequately screen
complaints that do not warrant investigation. These marginal complaints,
coupled with an expanded statutory mandate, contribute to the increasing
backlog of unresolved complaints.

DFEP has recently been required to bring an unresolved charge of
discrimination to written accusation within one year of filing the
complaint; the public hearing enforcement remedy terminates after

one year. This time limitation is complicated by two additional
factors: (1) DFEP must be represented at judicial hearings by staff
from the Attorney General's Office and (2) accusation hearings must
be held before an officer from the State Office of Administrative
Hearings. The time necessary to coordinate the services of these
offices further emphasizes the need to establish effective complaint
acceptance standards.

Early Resolution of Complaints Not
Warranting Investigation Would Make
DFEP More Responsive to Expanding Workload

DFEP enters docketed complaints into its investigation system without always
determining whether it has (1) sufficient information to initiate an
investigation, or (2) resources available to investigate the complaint

to resolution. As a result many of the complaints investigated are

neither conciliated nor brought to public hearing but rather are

eventually dismissed.

During the period January 1, 1978 through July 25, 1978, 3,967 new
complaints were added to the prior backlog of 4,006 complaints. During
this period only 2,535 complaints were closed. In July, 1,065 complaints
were filed at DFEP field offices and only 602 were closed.
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'NCREASES IN L Er *  Nu-.  GATION BACK )
Number of

Month Complaints Complaints Complaints Added Cumulative

(1978) Filed Closed to Backlog Backlog
Prior Years Backlog 4006
January 853 149 704 4710
February 711 161 550 5260
March 949 132 817 6077
April 982 338 6Lk 6721
May 1025 437 588 7309
June 917 716 201 7510
July 1065 _602 463 1373

Tota - 6607 _5% 3967 7973

After docketing a complaint alleging discrimination, DFEP opens an
investigation file. This procedure is based upon DFEP's inter-
pretation of a 1976 California Appellate Court decision that states
administrative procedures must be properly invoked and exhausted
before a complainant may resort to judicial process. This procedure
allows many cases of questionable merit to enter the investigation
process. Dicta contained in a January 1977 California court
decision indicated that DFEP has discretion over which filed
complaints it processes for investigation and resolution based

upon budget and staff limitations. Also, 1977 legislation permits
DFEP to issue to a complainant the right to file a civil action in
Superior Court (1) when DFEP determines it will not bring a complaint
to accusation or (2) at the end of 150 days.




Honorable Richard Robinson
Chairman, and Members of the
Joint Legislative Audit Committee

January 25, 1979
Page 4

DFEP should prepare standards to permit a more rapid determination of
complaint merits. Standards written to conform with statutory and
case law criteria would allow the screening, closing and issuing of
right-to-sue letters for complaints more appropriately handled by
other means such as civil action. Thus, more effective investigation
and resolution of appropriate complaints would be permitted.

The problems caused by a lack of standards have been noted in four
separate reports during the last four years. DFEP stated that
complaint investigation standards are being developed; however,
our review disclosed no substantial progress in this area.

Conclusion

Prior to entering filed complaints into its investigation system, DFEP
does not determine whether it has (1) sufficient information to initiate
an investigation, and (2) resources available to investigate the
complaint to resolution. This has contributed to:

- Wasted investigative effort
- A sizable complaint backlog
- Delayed resolution of complaints

- Many complaints being closed for lack of evidence
or administrative reasons.

Although the problem of an increasing backlog of unresolved complaints
has been brought to the attention of and acknowledged by the Division
of Fair Employment Practices, substantial steps have not been taken to
remedy the problem. With limited staffing and an increasing workload,
we believe DFEP's considerable backlog may continue to grow. This

may prevent complaints from taking timely civil action. Further,
because DFEP cannot bring an accusation after one year, it may be
unable to resolve worthwhile complaints that are not acted upon in a
timely manner.
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Recommendation

We recommend that the Division of Fair Employment Practices prepare
investigation standards within the statutory latitude provided by

the Legislature and the scope of administrative discretion recognized
by the California courts. Such standards could be established to
control the number of marginal complaints investigated and yet
protect the rights of the individual to seek administrative or civil
relief from discriminatory practices. We also recommend DFEP
implement a program to ensure that all field personnel are

adequately trained to apply the new standards.

Matters for Consideration
By the Legislature

The need for standards has been brought to the attention of DFEP
several times in the recent past. Because no substantial action

has been taken, we suggest the Legislature consider requiring DFEP

to report to the Senate Industrial Relations Committee and Assembly
Labor, Employment and Consumer Affairs Committee six months after the
release of this report on its progress in preparing and implementing
the new standards.

Respectfully submitted,

V.2

THOMAS W. HAYES
Acting Auditor General

Staff: William M. Zimmerling, Audit Supervisor
Peter Bouvier
Attachments

Auditor General Comments on the Division
of Fair Employment Practices' Response

Agency's Response dated December 12, 1978
Agency's Response dated January 15, 1979



AUDITOR GENERAL COMMENTS ON THE
DIVISION OF FAIR EMPLOYMENT PRACTICES' RESPONSE

The attached responses by the Division of Fair Employment Practices
(DFEP) do not accurately address the problem we identify in our
report. At the time of our field work, DFEP had a large and growing
backlog of cases. We recommended establishing standards to reduce the
number of docketed cases entering DFEP's investigation system.

DFEP's first repsonse (dated December 11, 1978) misinterpreted this
report as recommending that DFEP not docket all cases. The report
does not recommend that. It does, however, recommend that DFEP
establish standards for screening cases after they are docketed to
ensure that marginal complaints or complaints better handled by other
means do not enter its investigation system. Specifically, DFEP
presently does not determine whether it has (1) sufficient information
and (2) resources available to reasonably expect to investigate the
case to resolution.

DFEP's second response (dated January 15, 1979) states that the
existence of administrative closures does not necessarily mean that
these cases all lacked merit. We agree. We do not contend that there
should be no administrative closures. However, we believe that proper
standards could reduce the backlog by screening out certain docketed
cases before they are entered into DFEP's investigation system.

Although we did not analyze the backlog or the administrative closures,
we did find indications that some cases might not have been entered
into the investigation system if DFEP had better screening standards.
For example, of the 174 cases ratified closed by the DFEP Chief on

June 16, 1978, 15 were closed because DFEP did not have jurisdiction
and 58 were closed because of insufficient evidence. O0Of the 187

cases ratified closed on July 10, 1978, 9 were closed due to lack of
jurisdiction and 57 were closed because of insufficient evidence.

Our report states that DFEP had a large and growing backlog of cases.

Any cases which could be screened out before entering DFEP's investigation
system would reduce that backlog. Proper screening could also reduce

the amount of wasted investigative effort, reduce the delay in

resolving complaints, and to some degree lessen the number of complaints
being closed for lack of evidence or administrative reasons.



STATE OF CALIFORNIA—AGRICULTURE AND SERVICES AGENCY

DEPARTMENT OF INDUSTRIAL RELATIONS

455 GOLDEN GATE AVENUE ADDRESS REPLY TO:

SAN FRANCISCO 94102 P.O. Box 603
San Francisco 94101

EDMUND G. BROWN JR., Governor

December 12, 1978

John H. Williams
Auditor General

925 L Street, Suite 750
Sacramento, CA 95814

Dear Mr. Williams:

You will find enclosed the response to the draft report
from the Auditor General prepared by the Division of Fair
Employment Practices. You will note that the response is
accompanied by attachments which serve to elaborate on some
of the points made in the report.

The response is somewhat lengthy, but I felt it was
important that the Division respond to the points raised in
the Auditor General's report with some specificity. If

you have any additional questions with regard to this response,
please don't hesitate to contact me.

Mot R

DONALD VIAL
DIRECTOR

DV/1mk

Attachments



STATE OF CALIFORNIA—AGRICULTURE AND SERVICES AGENCY

DEPARTMENT OF INDUSTRIAL RELATIONS

455 GOLDEN GATE AVENUE ADDRESS REPLY TO:
SAN FRANCISCO 94102 P.O. Box 603

San Francisco 94101
DIVISION OF FAIR EMPLOYMENT PRACTICES

EDMUND G. BROWN JR., Governor

December 11, 1978

John H. Williams
Auditor General

925 L Street, Suite 750
Sacramento, CA 95814

Dear Mr. Williams:

Some preliminary general remarks are appropriate before the
Division can address the specific points made in the draft Auditor
General's report. For example, it is important to describe the
legal responsibilities of the Division to the protected groups
it was created to serve. The mandate of the Division is to prevent
and eliminate discrimination. The legislature has been given the
Division tools to accomplish this monumental purpose--class and
individual complaint resolution powers, conciliation authority
and education. The history of the Civil Rights Movement and the
record of the Congressional debates of the 1972 amendments to
Title VII established the inefficacy of voluntary and educational
efforts as a means of eliminating discrimination. The Division,
therefore, expends the largest percentage of its resources inves-
tigating complaints and recently increasing the number of cases
that go to public hearing.

In creating procedures for implementing its mandate, the
Division cannot be guided exclusively by fiscal and staffing
considerations. A balance must be struck between the need to
provide members of the protected classes with an opportunity to
have their claims examined and the need for the Division to operate
within the perimeters of its resource capability. All governmental
agencies must operate efficiently and within the limits of their
budgets. However, where public service is subordinated to admin-
istrative efficiency, a government entity, and indeed the government
itself, has lost its reason for existence.

It is acknowledged that much improvement is needed in the
management of the Division. For most of the twenty year history
of the Division, there have been funding deficiencies that in large
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part explain the inability of the Division to effectively manage
its staff and caseload. Periodic expansions of the jurisdiction
of the Division were neither accompanied by additional staffing
to enable staff to handle the increased caseload, or provisions
for training to enable staff to effectively interpret and enforce
the new laws. Division staff are actively engaged in bringing
about the changes necessary to create an effective enforcement
agencye.

It is unfortunate that this audit was done during a time
when the Division had not been given the opportunity to fully
address some of the serious management problems legitimately
addressed in previous reports. The Chief of the Division did not
assume her responsibilities until September 1977. Four months
later, AB 738 became effective requiring fundamental changes in
the procedural operations of the Division. During the same period
of time, 51% of the Division investigators consisted of new hires.
Thus, during the months covered by the audit, the Division was
struggling to train and orient a significant percentage of new
personnel. During this same period of time in an attempt to
train new investigators and refine the case screening skills of
veteran investigators, the Division took advantage of an EEOC-
sponsored week-long training course conducted in Washington, D.C.
This training was required by EEOC as a condition of receiving funds
although the Division would have taken advantage of the opportunity
in any case. DMost of the staff, including attorneys and inves-—
tigators, were gone for one week during staggered periods of time.
This reduced our ability to handle cases coming in during that
period. The net result is that we lost 1.8L4 consultant years since
we could not cease accepting cases during this period. Moreover,
it was imperative that the Division provide training since previous
reports consistently noted the need for such training. It is
certainly not surprising that during the months from January to
April 1978, many cases were taken in that under other circumstances
would not have been accepted.

Two more points must be made before addressing the specifics
of the report. The report notes an increase from 1.6 million in
1975 to 5.7 million in 1979. These figures are misleading because
they fail to identify the source of the funding. The Division's
5.7 million budget includes 1.6 million of Title II monies, $642,720
in EEOC monies and $175,000 in funding from the Office of Criminal
Justice Planning. These funds are subject to specific uses. Title II
funding, for example, was given to the Division in order to reduce
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the backlog and is subject to cancellation in October, 1979. It
is, therefore, not available for use in training, to establish
permanent positions or to acquire the mid-management personnel
the Division so desperately needs. The EEOC funding is dependent
upon the Division meeting certain standards and is subject to
reduction if those standards are not maintained. Funding from
the Office of Criminal Justice Planning is no longer available

as the Division eliminated the project for which the funding was
given upon determining that it was not cost effective.

While the Division does not quarrel with the essential
accuracy of the caseload figures noted on Page 3 of the report,
they are misleading in that they are not sufficiently refined to
give a comprehensive picture of the existing caseload or of the
Division's projections for reduction of the caseload by the end
of the year. The rest of this letter will address the specifics
of the report.

Early Resolution of Complaints Not Warranting Investigation Would
Make DFEP more Responsive to Expanding Workload

The report states the Division accepts more cases than it can
handle with existing resources, explaining that this is due to
a failure to develop and implement case acceptance standards. The
report is not clear on just what these standards should be but does
imply that whatever they are they should operate to reduce the
caseload to a number that can be handled within existing resources.
Thus, decisions to accept cases should be premised not on inter-
pretations of existing statutory coverage, but on a recognition of
fiscal constraints. The Division would find this acceptable, and
indeed engages in some determinations of this type. However, the
report fails to note one vital fact. Under the Fair Employment
Practices Act as amended by Stats. 1977, Ch. 1188, a complainant
whose case is not filed (or docketed) with the Division never
acquires a right to sue in state court. Thus, Division decisions
made at the intake stage are crucial.

The report seems to recognize this fact, but implies that
the Division, by virtue of an unnamed "unpublished" opinion has
the power to refuse to docket a case notwithstanding. A call to
the writer of the report elicited the information that the allusion
was to Bennett v. Borden, which is published at 56 Cal.App. 3d
706 (Third District 1976). The opinion does hold that a plaintiff
seeking to go to Superior Court under the FEP Act (as it stood in
1976) must first exhaust the administrative remedy provided by
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the FEPC complaint process. The report claims that our "inter-—
pretation" of this holding underlies our practice of "opening a
file on complaints alleging discrimination." It seems self-
evident that the Division opens files on discrimination complaints
because that is what the FEP Act permits and requires the Division
to do. The Division is reluctant to prejudice a complainant's
ability to get into court by refusing to take complaints altogether,
merely on the basis of our own opinion that the charge is weak.
Given the failure of the Division to definitively interpret the
law and the heavy burden on investigators, it is not beyond the
realm of possibility that the Division may be wrong. Again, the
legal basis for this practice is the FEPA itslef, which now
explicitly requires that a complainant going to Superior Court

come to the Division first. At the time Bennett was decided,

there was not an explicit (nor, probably, an implicit) private
right of action under the FEP Act in state court, so it is doubtful
that the agency worried much about protecting complainants' court
rights before January 1, 1978, under Bennett or any other case.

The report goes on to say that "dicta contained in a January
1977 California court decision' gives the Division discretion whether
to investigate complaints that have been filed. This statement
appears to say that, even assuming the Division takes all complaints
that do allege discrimination sufficiently, the Division has
discretion not to do any investigation on some of them (presumably
those of "questionable merit"). This discretion is exercised
explicitly in the Division's policy to refuse to prosecute only
certain specifically defined Unruh, class action, and sex/grooming
standard cases (See Attachments A, B and C). The report appears to
recommend a policy of refusing to do any investigation on certain
complaints because they are borderline, not because they fall in
substantive areas that we choose not to pursue.

The report also refers to Mahdavi v. FEPC, 67 Cal. App. 3d
326 (First Dist. 1977). The dictum referred to occurs at pages
335-36 of the opinion, and in fact is the language of the court in
a previous case, Marshall v. FEPC, 21 Cal.App.3d 680,685 (Second
Dist. 1971). 1In Marshall and Mahdavi, the courts were ruling on
the question of whether the Commission's pre-accusation closures
of complaints rested on sufficient investigations of the complaints.
In both cases, the Commission's consultants had made some inves-
tigation, and the precise ruling of both opinions on this issue was
that both investigations were sufficient, or that it was not an
abuse of administrative discretion not to have done more thorough
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investigations and go on to hearing. 21 Cal.App.3d at 685;

67 Cal.App.3d at 337. In the course of making these rulings,
both courts addressed statistical arguments made by petitioners/
complainants that the FEPC closed a very large proportion of its
complaints for insufficient evidence. The thrust of these
arguments appears to have been that the agency was bowing too
much to caseload pressures and should be doing a more thorough
job on its complaints. Both courts stated that they were not
sure what to infer from the statistics, but that it was surely
within the discretion of the agency to fully prosecute only prom—
ising cases because of resource pressures, as long as the agency's
"legislative mandate" was not violated.

Several aspects of both cases must be noted. First, the plain
implication of Mahdavi, at least, is that the agency has no
discretion not To take a complaint at all on charges that sufficiently
allege discrimination. Whatever Mahdavi may have said about the
nature and scope of the investigatlon of a complaint, it leaves
little doubt that a complaint suifficient on its face must be taken.
Thus Mahdavi is additional support for the "practice" of docketing
even potentially weak complaints that the report attacks when it
cites Bennett.

Second, neither the rulings nor the dicta of Mahdavi and
Marshall indicate in any way that the agency does not have an
obligation to make some kind of investigation of any complaint
it is required to take. Both opinions explicitly point out that
- some investigation was done, and both opinions merely say that this
investigation was enough. Indeed, Mahdavi states that '"the FEPC
fulfilled its obligation to investigate appellant's complaint."

67 Cal.App.3d at §§7Iemphasis added). The dicta, moreover, indicate
only that it would be open to the agency not to do full inves-
tigations and hearing of weak cases. The implication is that
failure to do some investigation on any case might "violate the
legislative mandate," an implication consistent with the actual
rulings in the cases and with the statutory language of present
Section 1422:

After the filing of any complaint alleging facts
sufficient to constitute a violation of any of
the provisions of Section 1420 or 1420.1, the
Division shall make prompt investigation in
connection therewith. (emphasis added)

Finally, the report implies that a court decision that rejects
the Division's ability to issue right-to-sue letters is on appeal
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in the Supreme Court. Not so. The decision referred to is
Howard v. East Texas Motor Freight, an action brought in Superior
ourt on and tort claims. at court granted East Texas Motor
Freight's demurrer (in effect, a move to have the court throw out
the case) as to the FEPA claim. East Texas Motor Freight's claim
was 1) that the complaint was filed with DFEP late in 1977 and
the private right of action was not available then, whether or not
DFEP has since issued a right—to-—sue letter, and 2) that in any
event, the right-to-sue letter we did issue was improperly issued
before the 150 days had elapsed. The plaintiff appealed and lost
in the appellate court. The plaintiff took it to the California
Supreme Court and the Division filed an amicus brief. It appears
the Supreme Court and probably also the appellate court denied the
appeal only on the grounds that the appeal was premature, since
there was still to be a trial on the tort claim. Thus, the appeal
did not decide the issues bearing on the Division's ability to
issue right-to-sue letters. Even if it had, however, adverse
rulings on both issues would not produce the result the report
claims, since East Texas Motor Freight was asserting only that
no pre-1978 private right of action exists and that the Division
must wait 150 days before issuing right-to-sue letters. Neither
assertion would prevent us from issuing the letters after 150
days, and that practice would not drain resources during the 150~
day period, since we could simply sit on weak cases during that
period and issue the letter after the period had run. Furthermore,
the Division's issuance of a right-to-sue letter does not somehow
stimulate more court actions and, thus, relieve us of cases; in
general a complainant will have decided to go to court long before
the letter is issued.

Statistics on DFEP's Increases in Investigation Backlog

The Division accepts the essential accuracy of the statistics
quoted on Page 3 of the report. However, these statistics are
misleading due to their lack of refinement. For example, the
statistics do not note the differences among offices. With respect
to establishing efficient case processing procedures, the San
Francisco office presents the most serious problem to the Division.
It is inappropriate and unfair to the constituent community the
DFEP was created to serve to institute statewide screening procedures
that cut off the possibility of an investigation of a complaint
because of management difficulties in one office (Refer to Department
of Finance Report D78-8, March 1978).

These statistics are also misleading in that they fail to
reflect the worksharing arrangement between the Division and EEOC.
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The Committee is probably aware of the fact that under Title VII
law, the EEOC is required to defer to the State DFEP all cases
alleging discrimination under Title VII. The worksharing agreement
between the Division and EEOC provides among other things, for

a division of labor between the two agencies. Cases that are
initially filed with the EEOC are handled by that agency. Those
initially filed with DFEP are handled by the Division. The figures
on Page 3 of the report fail to reflect the percentage of cases
filed that are being processed by EEOC. For the period April to
July, 1978, 15% of the FEP caseload is being processed by the EEOC.
In January, 1979, these case closures will be reflected in the
Division statistics, thus reducing the Division caseload inventory.

In addition, the report fails to analyze caseload statistics
within the framework of the new procedures the Division is developing
using the San Francisco office as a model office. The Division
expects that significant caseload reductions will be effected
through these changes without penalizing the complainant by failing
to docket complaints. (see Attachment D for a description of new
procedures being developed by the San Francisco office). These
procedures reflect the Division's attempt to balance the legitimate
concerns of the Auditor General with regard to production levels
and the requirement of the law that jurisdictionally sufficient
complaints be examined by the Division.

The report seems to imply a causal relationship between the
docketing of "too many" complaints and the fact that many of the
case closures are for administrative reasons or for lack of
evidence. At the outset it is not clear to the Division how such
causal relationship can be drawn. Especially, in view of the fact
that the report fails to define administrative closures. 21.3
percent of administrative closures are because the complainant
elected court action, specifically requesting no investigation,
only a right-to-sue, or because for one reason or another the
complainant wishes to withdraw the complaint. Many of these cases
are the result of the respondent and complainant resolving their
differences privately. This figure also includes a small percentage
of complainants who cannot be found when the case is ready for
investigation, thus, resulting in an administretive closure.
Approximately 14.10% of the administrative closures are based on
a preliminary determination that the case cannot be proved. This
may or may not mean the case lacks merit. It represents the
decision of the Division that within the framework of our existing
resources, the Division cannot find merit. The Division is not
so assured of its investigative infallability that it is willing
to make this determination before docketing, thus, depriving the
complainant of at least the possibility of some judicial scrutiny
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of this administrative decision.

It is simply not true to state, as the report does, that the
division fails to screen cases for jurisdictional purposes. The
fact that some subsequent dismissals of docketed cases are based
on lack of jurisdiction does not belie this claim. Some of these
dismissals are the result of mistaken interpretations of the law.*
Other non-jurisdictional cases may be docketed because the infor-
mation necessary to determine Jjurisdiction at the intake stage
is not available to the complainant and some preliminary contact
with the respondent is required in order to make the determination
(See Attachment E - Directive on Screening Procedures). All such
determinations do not involve the clear-cut issues the report
suggests. An example is the situation where a respondent claims
employment of less than 5 persons, but there is evidence of owner-
ship of other entities with ties so close to the entity complained
against that respondent may in fact come within Division juris-—
diction. In such a close question it would be unfair of the
Division to cut off the possibility of judicial scrutiny through
an administrative decision not to docket the case.

In addition to jurisdictional screening, the report fails to
note the general intake screening mechanisms. In the month of
October 53.8L percent of intake interviews did not result in a
docketed complaint. This is either because the complaint does not
come within our jurisdiction, it is self-disproving, or the
complainant fails to give information relative to the allegations
which he or she can be legitimately expected to have. The whole
purpose of the case processing procedure being developed in the
San Francisco office is to provide for early screening of cases
that are of dubious merit at the intake stage in order to avoid a
"full" investigation of cases that do not merit such.

Conclusion

The Auditor General's draft report does not accurately or
comprehensively address what are legitimate and serious concerns
Division personnel share. Moreover, the report fails to provide

*The Division staff have been called upon to enforce a law that has
never been definitively interpreted. It is not surprising, therefore,
that mistakes are made. Indeed, the staff is to be commended for
its success in enforcing the law notwithstanding lack of guide-
lines and regulations explaining the law.
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the Division or the Committee a clear analysis of what these
problems are or useful recommendations for resolving them. This

is due in large part to the fact that the report is premised on

some erroneous assumptions about the approach the Division should
take to its legislative mandate. Any examination of the law would
make it clear that the purpose of the Division is not to keep
abreast of its caseload. The Division was created by the Legislature
to "prevent and eliminate" discrimination. To lose sight of that
overriding purpose defeats the intent of the Legislature. While

it is clear that the Division must operate efficiently, that
efficiency must not be at the expense of the class of persons for
whom the legislative protections were devised. The focus of the
Division is to provide within the framework of existing resources

as much protection to as many people as possible. The focus of

the report appears to be to create an optimal number of case

filings and case closures, even if to do so arbitrarily limits the
protections provided by the lawe. Although fiscal considerations
will be taken into account in devising Division policy, the Division
refuses to make merit determinations based upon fiscal consider—
ations alone.

The report suggests that the increased caseload leading to
backlogs may prevent complainants from taking timely civil action.
This is unlikely since the FEPA mandates notice to all complainants
of their right to sue upon the passage of 150 days or earlier if
the Division determines within that time that an accusation will
not issue. Moreover, the Division has made an administrative
decision to provide for a second notification if the case does not
proceed to accusation within one year. It is ironic that the report
would express this concern for the possible loss of a complainant's
right to sue while at the same time urging adoption of a screening
procedure that would jeopardize that very right.

The report incorrectly states that the Division does not screen
for jurisdiction. The Division screens for jurisdiction prior
to docketing and for merit after docketing in order to protect
the right to sue and to provide for some preliminary examination
of the substantive allegations.

Administrative agencies are given discretion to make certain
workload adjustments to meet the exigencies of budgetary constraints.
They are not permitted to ignore their clear legislative purpose,
however.

It is the hope of the Division that the Legislature will see
fit to fund this agency to an extent consistent with its workload
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and not adjust its workload to meet the funding. The State general
revenue portion of the Division's budget is 2.9 million. This

does not evidence sufficient commitment to the goal of eliminating
discrimination in all its forms.

Yours “very truly,
el e C
‘ALICE A. LYTLKQA Zl 4;‘
CHIEF
AAL/1mk

Attachments
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ATTACHMENT A

SUBJECT. UNRUH ACT CASES.

PURPOSE. To provide guildzlines for accepting cageo

alleging violations of the Unruh hct (Civil Code
Section b%).

ORIGINATOR., Office of the General Counsel.

RESPONSIBILITIES. Consultants, senior consultants
and lawyers share fhn responsibility for implementing
this directive.

DISTRIBUTION. Consultants, senior con*ultants, SEREHEL
administrators, clerical office supcrvisors, lepnl
staff and headquarters administrative staff.

BA‘KGROUFD The Unruh Civil Rightes Act (Civil Code
51) exprescly pPQAWbLLH 113u imination by
establiis nto, 1ncl thogn eclling or

real propsrty, on tf of sex, race,

color, religi01, sncesbry, and national ovrigin.  The

Lot hing boen ipu,ipw~;nd o Pro%\huu, in addition,

discrimination on sitrary basls. The Divigion

does not have the o resourcos to enforceo
r‘\zt,'ry kaani minabtion,

the Act againsi any o

and muct therefor 1 some prioritics for

exercising ites Jjuwx ion undor the Act.  Phat io
.

1
4, SLIYYINC) s "y {‘ H ’T) R R
iy purpose oL i cLalb2ite

CAZES TO 7

voriileodd
nplaints
abed crounds
7o nublonal origin), oo
o1 vine “room’n” TeatTle

a.  Grounds
Vie will

voifieazzv';;

1 cround of oow will
10 ¢ Jiomal counse
hag do =3 troat the horn v”01v~d -
arhxﬁnr1
b, Other G
co&plaints
marital
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DIVISION OF FAIR EMPLOYMENT PRACTICES

September 15,

(expressly vatﬂd as protected classes in the
Rumford or FEF Acts). Ilowsver, after initial
investigation sufficient to Mctermine the defense
avvurted by the resgpondent, legal counsel should be
consulted to determine whether the case should b=
pursued. chal counzel will determine wheth
ths dvi\ se is sufficiently rational so that
arbitrary d;scrLrlnaui >n could not be proved.

("i'

. CASES NOT TO BE ACCEPTED.

o)
.

T

Physical Handicap. We will not accept Unruh Act
complaints based on physical handicsp. Instead,
prospective complainants will be informed Ghatb
their rights ares protected under Sechion S.1

of the Civil Code. hey should be advis (“7V“
each prospective comp.
that they may bring =t
to get the Department of Rehabilitation (through
the Attorney Gensral), the city attornsy, the
district attorney or the Lttorney Genoral to sue
for an injunction againast the dicsrimination.

L
f

[
,-.‘
~

Not:z that this applies only to non-employ
cacorz.  The Divicion will continue Lo accoy

S -

h

compl gz of discriminaticn on the bvasis
th”i al handicap 1n ~mployment, under t

Other Cases. We will not pt other complaints
within our Unruh Lct surisdiction, i.e., complaints
ring discrimination on i ;g othoer than thogse

in the Act i h@ ﬂFP Act or Rumford

cxeludas mple, complaints

1 housing apgainst families
lon in hou neoasninst

in restaurants apainst

itlon in housing acainst

iento, are ;zzzlo:xl],y

alle
with
gay
b&rwvout

5oAre wWe
or have
ople with criminal records or poor credit

sever, concualcorts should bo aler! Lo
crocen dn Wi ‘

;;’Aylz»n,uﬂ)EWH ST URVRTAN o SIATY
Aiacrimingt o ' cwelnelon
e e Be e e o o sl N X b
O Che LLELD 0l raca, eES Y ;]‘]Médl_fs,, RGN

not ace
wnd forw o
The Div o

inant a copy of Attachment A)
1t under Section 59, or attempt

Hocriminat in heaoing

Transmittal No.

41y

1978
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kinds of U“ODIG, discrimination and facilitieg

involved in potential Unruh Act cases.

plainants should
cn explains that
repourcss regqulre
nersons expressly

25 We snrorce.

g

(:‘) .

-~

1{@944%%;42%{ =/, /825

Alice A. Lytie, Chief o Date C?
ATTACHMENT L -~ To Phyﬂ*“a]lv Digsabled Porsons

“fp>r1ﬁW"1pw Digscrimination in
Housing or Public Accommodations.

B - To Persons Wishing to File Unruh Act
Complaints.

e
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ATTACHMENT &

TO PHYSICALLY DISABTQD PERSONS EXPERIENCING
DISCRIMINATION IN HOUSING OR PUBLIC ACCOMMODATIONS

Section S54.1 of the California Civil
Code prohibits discrimination against physically
disabled persons. A California court of appeal has
determined that Section 55 is the exclusive remedy
for such persons. The Division of Fair Employment
Practices therefore does not pursue complaints of
such discrimination.

Accordingly, you may bring suit for
damages under Civil Code Se2ction 55 apainst the
person who discriminated againost you, or you may

under Section 55.1, attemnpt to got the Department

of Rehabilitation (throush the Attornsy General),

the city attorney, the diztrict attorney,or the

[$)

vttorney General to sue for an injunctlon agalinst

a
the disgerimination.
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ATTACHMENT &

WISHING TC FILL UNRUH ACT COMPLAINTE

Although the Unfuh Civil

California Civil Cods Sectlon 51,
interpreted to prahibiﬁ‘any rbitrary discrimination
by business sstablishments, the Division of Fair
Employment Practices lacks the personnel and
resourcas to pursue all such cowmplaints other than

ot
et
o
O
n

ce allepging discrimination basged on sex, race,

ancestry, naticnal origin, age,

-]
mead o status. Accordingly,
we are unable to acce your complaint.

B
Under Civil Codsz Section 52, hawever,

=7
W Ll

hring sult

discriminated agsi
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ATTACHMENT B
1., SURJECT. INTERIM HANDLING OF CLASS COMPLAINTS,

2. PURPOSE. To instruct regarding how to process class complaints
and what to advise pearties wishing to file cleass compiainis.

3. ORIGINATOR. Office of the Chief.

b, RESPONSIBLITIES. HMembhera of the enforcement staff who perfore
intake.

W
$

EFFECTIVE DATE. Janvary 1, 1978

6. CANCELLATION., On the eifective date of the "permanent" procedures
for class complaints, which will be subaseguently issued, this or-
der is to be cousidered cancslled and is to be destroyved.

7. DISTRIBUTION. Ares administraters, senior consultants, coasuliants,
clerical office supervisors,

o D T € A e s R D Y SR s 1, 33 477D AT L S D SR T G Y TN T S T e D D T KT W AT D W R -

- > - -

8. INTERIM PROCEDURES.

L4z you know, the new DFEP legislation permits the agency to
handle "class" compleints. in which one or several complainants
represent en entire group of individuals who are cleimed to be ag-
grieved in fthe same way ws the specific complainant or complainants.
Becauss of the more urgent need to reorganize the individusl complaint
process to meet the requirements of the new legislation, we will be
unable to develop and implement new standmrd cless compleint proce=
dures waidl a leter time, poesibly well after the point at which new
standard individuel complaint procedures go intoe effect.

At the same time,; the new legislation requires us, starting Jan-
vary 1, 1978, to accept and investigate a ¢lass complaint when the
charging perty asks to file one. In order to satisfy this rsquire-
ment before the new standard class cosmplain? procedures are put into
effect, we will cperate under the following instructions:

a. He Heferral ta Legal Stefi. The currsnt provcedure in some
compliance offices of referring class charges fo the legsl stalf
for review will cease on Jaruwary 1, 1973, Mo referral of class
complainia of any kind to the i@gﬁl ataff will be neceasary.

b. Ho Expansion of Individusl Complaints. No individeal charge will
be expanded to cless dimensions on the initialive of the Division.
Wnere a charging party wants to file & complaint covering only the
charging party. the complsint should be leken in that form, even if
the fact situation would suppori a promising class complaint. A

® Consecutive Homan numerals identify orders iasued prior to development
of @ standard identiflicalion schema.

e



Transmittal No. 018
DIVISION OF PAIR EMPLOYMENT PRACTICES CRDER RO, xvi
January 1, 1978

class complaint should be taken only when the charging party vol-
untarily expresses & desire to file such a compleint.

¢. Choice of Individual or Class Treatment. When a charging party
asks an interviewing consultant to file a class complaint and
the consuitant decides the complaint meets all other requirs-
ments for filing, the charging party should be advised that he or
ghe has the option of having the complaint hendled on an individual
basis until the Divigion is sble to begin a full, class-wide inves-
tigation.

The consultant should then explain to the charging party that the
sgency will not have standard class complaint procedures in effact
‘until at least 2id-1978. The consultant should also explain that,
even under the regular class actiion procedures in the futwre, the
agency will simply not be able to prosscute every class complaint sll
the way to a hearing. The law permits the Division Chief %o choose,
after sume investigation ¢f a classa complaint, whether to procesd
further on a class-wide basis or only on an individusl basis. Dus to
limited resources, the Chief will be forced to exercise this discre-
tion on many class complaints.

The complainant should be sdvised that every effort will be made to
complete the processing of individual complaints within the 12 month
period permitted. The consultant should explain that interim troat-
ment may produce a conciliation offer that would remedy the charging
party's own complaint but give no relief to the class complaint, which
would then be dismissed unless another complainant came forward to take
the renmedied complainant's place.

Attachment B is a handoul explaining this choics. It should be given
to any cherging party requesting s clsss complaini, and the consul-
tant should use il to guide his or her statements to the charging
party during the interview.

Simply posing this choice to charging parties will cbviouwsly dig-
courage filing of clamss complaints and encourage charging parties to
give the sgency permission 0 resolve class compleints on an individual
basis only. Although the agency is forced into this gituation by a
shortage of resources, it 18 by no means hostile to class complainte in
general. 1n haadling this problem, then, consultants should not solively
digcourage class complaints, but should confine themselves to spelling out
the options and letting charging parties make thelir own decisions.
de Form of CL Copplaninta. ¥hen s charging party doss ask to file a

clags complaint, the complaint should be drafted in the usual way,

with numbered allegations in which the charging perty states what

T e nuzbored allegabions there should thon

happened to bim or her. To thee
be added a finel, unnumbered parsgraph stating:
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I an msking this Cowmplaint on behalf of myself and all
individuals who have Deen, are now, or will in the
future pe similarly aggrieved.

A sample complaint is attached to these insturctions {(mee Attach-
ment A).

Dispositicn of Class Compladints., If the ¢harging party decides to

have hie or her complaint handled on an individual besis before
standard class treatment can be implemented, the compliamnce staflf
ghould treat the complaint in the same fashion as sny individual
complaint. The only exceptions to this rule are 1) that the com-
plaint should be docketed amrd served in full class form {as in
point "a" abovs), and 2) that if the Respondent for some raason
volunteers to conciliate as to the entire class, much an offer
should be congidered.

Respondent contact should be made, if otherwise appropriate, and
should address only the individual allegations in the complaint.

If, after docketing and service of the cowmplaint, & consultant is
assigned and can begin investigation of the complaint, the investi-
gation and eny efforts at field resolution should address only the
individual sllegations in the ccmplaint. If the respondent gueries

s to why the cless aspects of the complaint are not being dealt with,
simply explain that "the agency has decided to desl only with the indi-
vidual aspects of the complaint at this time."” No further explanation
is necessary or should be offered.

If the charging party doces not want his or her complaint handled on
an individual basis but prafers to wait for a class investigation,
there should be no respondent contact. The case file should be given
to the UD Senior with a note indicating that the case invelves a class
compleint and that the complsinant wents only a full class investiga-
tion. These complaints should be docketed snd served in class form
end then filed smeparately to await class treatment.

Dispeaition ol ERCD Hef
Divigion in individual forwm will be expanded %o class dimensions on
the initimtive of the Division. If such an EEOC charging party
regpond Lo a Division callein jetier by reguesting a DVEF class com-
plaint, that request should be Landled in the manner set oul in points
a through e sbove.

No EROC referral thet comes to the

pebra

¢ referral comes Lo fhe Division in clase fore, the Division
must take the class complaint. 4 call-in letter shonld be sent to the
charging party. If the charging party responds and continues to de-
sire s class compleint, such a complaint should be taken and handled
in the sanner set out in points a through 2 ahove.

If en B2

b

Identification Systea and Tickler Systen for Llses Complaint

e W

Case numbers assigned to cluas complaints will inciude the following
codes on their right ends:

-
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CCI - Class couplaints to be trested sa jindividusl
compleints on an interim hasis.

GCO - Clars complaints to be %reated only as class
complainis.

Each enforcanent office is to ot up a ¥z 59 cord file for all clecs
gomplaints. Thig file ies to be used as the basie of & tickler aystenm
to be set up by each office to ensure that a notice of right to sue
("right-to-sue letter”) is sent out af the appropriate time for ssch
case.

9. OBSCOLETE MATERIAL., Hotice Ho. 1, 9=15-77, "Selsction of thse Initial
Class action complaints.” (Distributed to San Franciseo complaint
unit only.)

19, A?PROVAL.

{{66’( / /4//( < Sl e DR S5

Alice A, Lytle, Chi®zf / Date

&,,

ATTACEMENTS ¢

A - Sample complaint with class language added
B - Division of Flar Ewmployment Practices Procedures for Class Complaints
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COMPLAINT OF EMPLOYMENT D!SCRIMINATION

VHMDER CALIFORMNIA FAIR EMPLOYMENT PRACTICE ACT

I FAIR EMPLOYMEMT PRACTICE COMMISSION, $tate of Callfornia —- Agricuiturs and Services Agency

COMPLAINANT'S NAME

a. 018

Atiachment A (Sample)

Vilm: PBP____ o

BTRIZYT ADORIGR

......... APy, o0 SOGw Mo,

Civr AnND TIP CODER. BN YT Y et e e et i s Pronk
I WISH TO COMPLAIN AGAINST. v

SYRESY ADDRESS S

CreY AND Zir CoDER CouMry e PrHONL

AND (OTHER PARTIER, (F AMY)

Dascribe Incident or rassons sx whith you base your semplain? that diserbminction wos practiced becouse of your

O religious creed; [7] notional origia;

o

L

-

wncestry; [ sex; [} sge; [ physics! handicup.

Includs dote and place of alleged dizcriminutios.

1. On Septemver 15, 1977, I called ihe respondent in reply to an
advertisement in the Modesto Bes for a "receptionist’ position
with the respondent.

%, When I repiied

tary and recaept

2« The women who snswered the
Company". I asked if the
atill epen, and she
any experience as a recepti

ionist, the wonan

When 1 told her thet I sm
the company had set a max
and I was therefors too old.

42

. I underatand th
dent hired for

old and who has

ot
£}
i

I
lea

P‘“’u ied

%e]@%h@ne said "Hodesto Conmtruction
oceptionist position advertised wes
thmt it was. She asked me Lf I had

on the day after F} telaphone cali ihe

g recepticnist posit

that I have 25730 gears of experience as a secre-
on the tzlophone ssked my age.
5%, she said thal she was sorry but
imum sge limat of 35 years {or the job

respon-

ion a parson who ise 19 vearas
an than twoe years of office experience.

5. L beiieve I have been discrimineted egainst because of my age.

I am making thie Complaint on behalf
gen, are now, or will in the future

o

1 dedare undss penalty of perjury that the forageing i3

Dustosd

£ 1

of myself snd all individusls
be siwilariy aggrieved.

who have

] race or color;

oniat or in other kinds of office worik.

troe and corredt of wy own Enowlodge excap? e Yo matiere statesd on my
informotion eod bollef, and oz o thes medtors | beliave 2 98 be true,

INTRBVIKWER:

T i R8I OMER:

CoMBULTAMNT %
j

STATE GF CAUFOEN!)\M%&W!{:&HRé(vF ARD SER

) S

VICES AGEMOY

CLDMELAINANT S BIGHATUNE)
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ATDACHHERT B

DIVISION OF FAIR EMPLOTMENT PHRACTICES PROCEDURES POR CLASS OOMPLAINTS

Due to limited staff resources and the need to revise both indi-
vidual and class cosplaint procedures, the Divieion of Fair Esmploysment
Practices (DFEP) may not be able to devote full attentiom o class com-
plaints until possibly mid 1978.

If you wish to file a cless complaint and wait until the new class
complaint procedures go into effect, the DFEP will accept your complaint,
file it, apd ast upon it as scon &5 possible after the new procedures be-
gin. However, you should know that a shortage of enforcement resources
will force the agency to take the action of handling many class complaints
on an individual basis only, even after the new class complaint procedurss
2o into effect. This could mean that your class complaint will never be
prosecuted on a full class-wide basis. In addition, since the UFEY now has
by law only one year to act on any compleint after i%t is filed, you should
be sware that only a fraction of that year may remsin by the time your class
complaint is acted upon.

As sn alternative, you mey file & class complaint now snd have it han-
dled under regular procedures es an individual complaint until such time as
the new class ccaplaint procedures go into effect. Under this srrangement,
the DFEP will investigate the chawrges in your complaint only es they aifect
you personalily. It is possible that the party sgainst whom you file the
complaint will wish to resolve it ot some point during this investigation,
but will cffer relief only to you and not to the rest of the class. If you
decide to accept such an offer, the clasa-wide elementa of your complaint
will be dismisssd by the DFEP unless another complainant comes forward to
take your place.

If your individual charges hnve not been resolvad by the time the new
class complaint procedures ge into effect, the class mspects of the com-
plaint will then be considered for DFEP action as soon as possible.

Pefore making this choice, ask the perason interviewing you for an esti-
maty of how long it will take %0 begin investigaiion ¢f your isdividuasl char-
ges if you elect to have the IFEP investigale thooe.

S
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BrnZt ATTACHMENT C

GIHECTIuE ON SUSLERING UF SUA/GHROUMING LMPLUYMENT CALLS

o @

SUBJLELT:  LEX UDIDURIMINATIUON LALESD INVUOLVING GHOUMING STANDARDS

. .

EACKGROUND?  In November, 1977, the Lummisnion determined that

it would exezcise jurisdiction over sex discrimisntion nasen
involving groemirg standards boaged on male and fenmale

wtrezmptyn stercotypes., bxamples of such grooming standards

are requirements that Aomen wWons Vras or dregsnes, and reguirecents

that 7en khove short ReMizx Bair 90 nut wiar bDesrds or mektx

mut Lachoes, Tre Livisiocn hos determined that 16 dops not
fave the popoonpel oF resources 1o opursute all ocuch ocaues

to thed: conuclusion, Dol re ogrizes thnt cugme cuch case:
Irvolve qerious discrininatory proctices, an light oY the
underlyirg perposes of the YRR Act, and therefore wargant
Yull prosecuticn, This nirective creates o procedure for
screening grouning stundard cases to identify thone reguiring
srtive xrvswigm involvement Ly tne Wxwiswes Uivision,
PROLLDUKD Lty CASEDSY This gection goverrs all swepisimgs
(o ar s

rukwivmdxaringythy charges bLrovcght Lo thse Uivisiun{bftur the
: y

/

effective date of this dircotive,

. , ) . ; .- o .
de o dnbabs ged peferral, AL croargon of e ditcrinination
ander Ste vasr bmplaoyerent Toocao s A4 Drvoluineg gonomino

Ghansosdn pesnsAEa Loro® a0 spw shorent gneg shaaid be

Sanero o ot docketed oo e regalor foaohinn, Tho conplaine. ¢
phevsl ve gugrn Mot e b g s e e Ty thoad
YR o mmmpaaimwent pom Lot N L IS T R I R i I R B R LRV 2
e G g tmanlstract Lo 0 L e fid e, IR
Tenh o, ¢ PR STk AN G T ET R Ehoge ot bang e oo f
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Frtachment Ko to the cemploint, if necessary.  The

-

conplaing shmulﬁ be scrved on the rewp ragspondend

with the short form of tha service letter {Form U=100-680,
Attark Attachment A to Uirzectaive No. 32). A regular

case file ohould be made wp and sent inmediastely to

the assijned attorney, with a memo indicating that the
cese is to be reviewed subject to this directive,
grcresning.  The assigned attorney should raview %ho

cose and give on oral sewexyyx summary ond tecommpndal ion
to the Leneral Counsel, ~ho will make a Finsl darmxnin
decision whether the case should be pursued o= not,

In the atoence of the Genecral lounsel, the at annigoed
Attarexqs stlorney should pot the gase on the ageada of
the next Ieaal staff seeting, with axs an advornon

written vummary sf end recommendation on the coase Lo

each merpes of the legal staff,  The logal staff shootd
review the cese ard nolie g cecornmendation to the Lhief,
who will moke & find ' decision whethir to puroue the
cane, The assigred altovney will roture Lthe amwdx

case to the corpliorte ot fice, dndicating whether it ia
tn be persusd nr closcd.

further Actior. 03¢ the case iv to be Vept open, “he

{2 conplicnce of¢l
(I rotify the
it tre whua. tashiony’ 1Y tvg shae oo ?*ﬁ;»hmvs-z{ﬁhﬁﬂg

araceed with Ll Cate

AN R4 I'\" LR !HH‘*"

"y

ol to Lo o keptoopern, 2t oLaongle Le cloned gnder kisknzw

Cogrl oyt ahagla b

Praoech D o e vt e
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PrULLUURL Ul LUBENT LASLED.  Thig section govieros all eksrams
krwmwhtitoxthexwiviszs complointy docketed ﬂﬁmfﬂﬂrw the
effertive date of this directive, Any complaint thae
kx 35 abovt to be submitted for pres~conciliation review
or has already veern submitted meeo not be referred o
the Iegal ateff for review sub ject fo thion diemsiwx dirvotive.
Any compliaint that has not yelt reached thio wiaf stane
vhould sencdistely be cubmitted for revicw in the mannegp
ser forth io gections 7,0 muf fob abuve.  Afier review, ths
rawurngiawin either the investigetion shnyld contiogye or
the zuar complaint should be clogsed in the manner os? ?‘ﬁrﬁh
in section 7,c above, 45 QpProoriadti,

RPPROVAL .,
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Althouoh the Division of fair Lenloyrest Proaciices
takesxtraxp Lelieves that emplovers” use of male ond femalr
qrooming standards based on sex stereotyues is often unlawful
sex discriminntion under the Fajr Employiunt Proclice Act,
the Division lacks the peraonmnel and resources to pursue all
such complaints, The cnmaiaint'ygu have filed will be reviewed
by the Uivisicn staff ond 8 decision will be wade whether

the Livision will take further actiorm on the complaint, haooed
sn the serjouunens of the charne and the deveirity of the

barm involved. You will be notifiecd an scon an that des 1o ion
16 tiade,

It the Uivicion decide:s “io. Wil take nn furitbor

—
I

artion on o yoor conplaint, the  comp

-

Aint will be nlosed and
phrnn thaon vou boave 4

. .
Wi thiar o oyoer toalliwyog

your oreceipt

Phe fant thgr the Do i

LR

may hsve clased your complo way i tadioes your

riaht to take the matter to oot



ATTALHEENRT B

KX RHUNK

LLUSURE LETTER FOR GHRODMING ST ANUARD CALEL A
UNDLR Tl FEPR OACT

(Lomplainant's Na-e
and hddresg)

Kfa‘?;f: Ic“n}

—
o

N aftpusivexthrrininan

Lftor g roview 0f yousswpssdaing (o conplaint voo
have Yiled with 2re Biviaion ~of Feir Lrp :
it ohas been docicad that-the curspisint will be oloved,
This decisynn ia Laesed solely e an gdainistralive sadxrye
deterniration that the Livinion lTacks ke prraonog) and
retsources twx sdocuately te nurnue certedn catsyoriss of
rrrplatmin, CoLes.  The desinLios is o dn ono way @ detormingtion
by the bivisicen or by the Tair f=ployasent Practice Commigsion
that the Darvision and Lormissios lack jurisdiction over
your canplaint or that the cormploint 1s without merit,
(cr 2F

Sismgaymax YOur complaint is ciosedqw@ﬁﬁﬁ@ﬁzﬁagthn
date of thin lotter. bince the Divisdion will therefore no
be dnosuing an sccusaticn in Yhe matter, you hoeve the right
to pursue 1% your claims in tho byuperior Lourt of the
Otate of Laliformin  1f you wish, Such 8 suit must be filed
within one year fsex fron the date of this letter, Flegse
refer ‘o Section 1422.2(b) of the Cslifornis Lebor Lode
1T oynu wish to parsue the matter in this fashion,
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Dincerely,

Few o ndmingutirzior (Heotonad Marager)

H Ve ondeat
Hogren o f it

Lootean -
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T. INTARE/INVESTIGATION (Phase I)

ATTACHMENT D

Initial Incudiry

1
.
« yvail

= telephone
- wealk~in

If ron-jurisdictional,
refer if possible

Intensive interview
with (potential)
camplainant

SO r...‘,..m,»-»

If nonjurisdictional,
refer if possible

- careful screening of allegations

- framing clear and oconcise camplaints

- post-complaint counseling to cbtain
settlarent informetion and explain
procedures and responsibilities

A Docket, sém, refer

s/
’
&/
Call Respondsnt - ooy of canplaint
= on notice retaliation
- on notice reoonds preservation
- determine addresses ~ requests response to each allegaticn and

- explain procedures
and settlanent process
- plarify data request

§

settlement process
- reguires response within 14 days of recaipt

provide such information or ducurentation
as requested
notifies R of availability of negotuated




INTRKE/DWESTIGATIN (Phase II)

L

Eeceipt of R :

docurentation ] gy 2 R offers to g
or settlanent pettle 5
offer A ‘

\\«
l = meootiate terms
~ written and signed
Purther discussiomn “\\ settlement

with R - elose B4

; Close
- yevisw canplaint '
and response
« if rebuts, ddentify = no Jurisdiction
and request additicnal
nesded docmentation
- if ot retut, stress sarly
resolution and attergpt
to settle
§

&

Call camelainant

i

-~ gornmicate of fer
- ain C relzittal
l
A ., %
If negotisted settlmrent

efforts fail E Resolution
i ~ settlement as abowe

= 10 basis to mroceed
Pvaluation of Lmvestigation
ramaining and resview for

further processing \

J ™

Pield Unit Close




DIVISION OF FAIR EMPLOYMENT FRACTICES TRANSMITIAL N0, 025

ORDER RO, xxiii=®
JANUARY 1, 1978

1. SUBJICT, INTERIM COMPLAINT DOCKETING PROCESS AND PROCEDULE FOR
CLOSING CASES AFTER A FRELIMINARY INVESTIGATION,

2. PURPOSE. This order prescribes the procedure to he followed in the
complaint taking process until a formal process is established at a
later date. This interim process is designed to protect the right
of action {'right-to~sue"} of the complainant.

3. ORIGINATOR. Office of the Thief,

4. RESPONSIBILITIES., Consultants and other DFEP pergonnel involved in
the intake process asre directly responsible for following this order.

5. EFFECTIVE DATE. January 1, 1978,

6. BACKGROUMD. The pre-complaint process now in effect will be discontinued.
An interim process will be implemented effective January 1, 1978. A
formal process 1s now being developed for implemention at a later date,

7. POLICY. The policy of the Division is as follows:

a. The existing pre-complaint process i{s effectively terminated upon
recelipt of this directive.

b. Any person whose allegations meet the statutory jurisdiction standards
for filing shall be permitted to file a complaiut and the complaint
shall be docketed.

c. Except az noted in Section 8 below, no respondent shall be contacted
prior to serving the complaint,

d. Every effort shall be made to secure a signed complaint prior to the
aggrieved person's leaviwng a Division office,

2. The filirg and docketing of a complaint does not mesn that a full
invescigation will be reguired,

€. THE IWTAFE PROCESS WILL BE AS FOLLOWS.

., 4t the inftial interview, the consultant will not reject any complaint
on its merits or on insufficient evidence that 2 vinlavien of the
law wight have occurred. The only complaint rhat wiil e rejected
L2 one vhere there is lack of jurisdiciion.

b, The pre-complaint forms mavy be retained to gather intake information.

c. Information Contrel (ards shall continue in usz.

#long:cutive Rowan numerals identify orders issued prior te the establishing
of a standavd identification scheme.



DIVISION OF FAIR EMPLOYMENT PRACTICES Transmitzal No. 025

d.

Be

Order Mo, xxiii
January 1, 1978

The ERP forms shall be completed at the ciose of the intake interview
where statutory jurisdiction i8 assumed and at the completion of sach
cage,

Each complainant must provide the following:
(1) The full name and address of the resporndent;

(2) A plain and concise statement of the facts
constituting the alleged violation;

(3) The date or dates of the alleged unlawful
practice(s);

(4) 1f appropriste, a statement indicating that
the complaint i{s brought as a class action;

{5) A statement as to whether any other actionm,
either civil or criminal, has been instituted
in any other forum or agency based upon the
same facts alleged in the complaint, together
with a statement as to the status of the sction
or its fénal outcome.

It is the duty of the interviewer to assist citizens Iin framing and
perfecting their complaint.

DFEP staff may not contact respondents prior to the drafting end
filing of a complaint except for the foliowing purposes:

(1) To verify the place, telephonec number, and
contact person of the vespondent;

(2) To appraise the respondent, a) that a2 complaint
will be nccpeted by the Division and docketed, ard
) that the DFEP will seek certain remedies for
vhe complainant;

{3) To suggest to the respondent {and to gather feaedback)
that an carly settlement of this matter wight be
advantageous for both parties ({pre-determination
settlement),

All respondent contact must be noted in the case flle.

All pre~complainants who will be pending a$ of December 31, 1977,
shall be contacted and encouraged to file complaints before

January 1, 1Y78. Complaints arising from pre-complaints will be
accepted after January 1, 1973, i€ still timely., Refer complaints
to the assigned attorney where the statute of limlitationz would have
run out,

Fhe-ferver-ot-sasvice shall Tollow Form 20-30 gnd ~20=30H,

(A sample letter of the new latter of service to be used will be sent
in ghe immediate future.)



DIVISION OF FAIR EMPLOYMENT PRACTICES Tranamittal No, 025

Order YNo. =xxiid
January 1, 1978

9, THE CLOSIRG OF COMPLAINTIS AFTER A PRELIMINARY INVESTIGATION Will BE
AS FOLLOWS.

() The sufficiency of evidence will be reviewed after the
case is docketed,

{b) The consultant must decide 1if respondent contact should
be made, using the same criteria formerly used on P-l
and P-»2 complaints.

(c) After initial information is gathered {as formerly
done with P-l and P»2 complaints }, the consultant
must determine the merits of the case (again using
the former pre-complaint criterfa).

(d) If the consultant deteérmines that the complaint would
formerly have been closed under a P-1 or F-2 category,
the consultant will close the case caing the following
procedures:

(1) an abbreviated cloeing report ocutlining
the investigation done and reason for
closure (under Pl or P-2 categories)

{2) the closure recommendation is to be processed,
according to Section 7.a. of Transmitial No. 025

{ey If the consultant determines that further investigation is
necessary, the case should be scheduled for investigation,

IMPORTANT: Please refer to Trangmittal No/ l{ for additional
instructions regarding case closure procedures.

10, APPROVALe™

C; e ub/ oy *@/;« L &3, /577

Alice A. Lytle, Chie & W’ At




STATE OF CALIFORNIA EDMUND G. BROWN JR., Governor

DEPARTMENT OF INDUSTRIAL RELATIONS

DIVISION OF FAIR EMPLOYMENT PRACTICES

455 GOLDEN GATE AVENUE, SAN FRANCISCO

Address reply to: FEPC, P.O. Box 603, Son Francisco, CA 94101
Administrative Office 557-2000
Complaint Section  557-2005

January 15, 1979

John H. Williams
Auditor General

. 925 L Street
Sacramento, CA 95814

Dear Mr. Williams:

This is the second submission from the Division of Fair
Employment Practices in response to the slightly revised draft
of Letter Report 737 (hereafter "Report.') This response will be
considerably briefer than the first submission since all the points
raised in the Division's first response are equally pertinent and
responsive to the points raised in the first Report. This sub-
mission will strive to briefly reiterate the general points made
with the addition of a few points that arose from the discussion
between division staff and staff of the Auditor General's office
in Sacramento on January 8, 1979.

Most of the errors noted in the first Report are the result
of the poor timing of the audit which covered the period January
to August 1978. A number of circumstances explain why observations
during this period are unreliable. They consist of the following:

(1) The Chief had begun her tenure only three
months before the beginning of the audit period;

(2) The Assistant Chief was hired during the
month of January 1978;

(3) Beginning in January approximately 50% of the
Division staff consisted of new hires;

(L) TFor staggered one-week periods during the
months February to May 1978, investigative staff were
in Washington, D.C. receiving treining in rapid
processing techniques;

(5) AB 738 became effective Januery 1978, mandating
fundamental changes in Division procedures. The Division
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had had insufficient time to develop and implement
procedures to bring the Division into compliance
with these changes.

These circumstances distort the picture of the Division.
Since the period of observation ended August 1978, the Auditor
lacked the opportunity to observe and evaluate the model case
processing procedures described in Attachment D of the Division's
first response. The statistics noted in the first draft Report
failed to mention the reduction in the percentage of cases being
accepted in the area offices. These changing figures are a direct
result of the increased expertise of consultants due to training
made available to them and the experience gained through increased
exposure to case processing. Staff also benefited from management
clarification of the interim procedures adopted to bring the
Division into compliance with AB 738 especially as they related
to case acceptance standards.

In several places in the first and second draft Reports, the
assertion is made that the Division has failed to develop and
implement case acceptance standards with the result that a large
proportion of cases are accepted that should not be. The Division
acknowledges thet a small percentage of cases were accepted early
in 1978 that would now be considered totally unacceptable. The
circumstances described earlier in this response explains this
phenomenon. However, beyond the question of mistakes being made,
it should be clearly understood that the development and imple-
mentation of case acceptance standards offer no panacea for the
problem of increasing workload. Standards are, of necessity,
very broad, general guidelines drawn from the express words of
the statute or derived through case law interpretation. Each case
contains distinctly different facts making it impossible to give
steff a set of detailed guidelines that fit every conceivable
factual situation. The key to proper case acceptance technigues
is training in the analytical skills necessary to make the factual
and legal judgments recuired at the intske stage of any inves=—
tigation.

Both draft Revorts point to the existence of administrative
closures as supporting the contention that cases are not properly
screened. This assertion is based on 2 total lack of understanding
of these type of closures. These closures are distinguished
from other types because they do not rest on a finding of merit.
This failure to make a merit finding does not necessarily mean
that the case lacked merit, It simply means the Division was able
to resolve it without the necessity of making such 2 determination.
Indeed, in many cases the respondent's incentive tc settle is
premised on the understanding that he or she can resolve the matter
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without admitting liability. In this respect they are much like
consent decrees. This point would heve been made clear if either
Repvort had outlined and discussed the administrative case closure
categories and given examples of factual case situations covered
by the categories.

Both draft Reports point to the existence of case closures
based on lack of jurisdiction as indicative of the Division's
failure to properly screen for jurisdiction. Even with the improved
screening presently taking place occasional cases will be accepted
that will later be found to be Jjurisdictionally insufficient. This
fact only proves the humanity of the investigators and the difficulty
of making the complicated judgments necessary at the intake stage.
The Reports fail to note the small persentage (2.1%) of cases closed
on this basis.

Presently, the Division can categorically state that gll cases
are screened for jurisdiction. Indeed, this was the policy during
the period of the audit. For the reasons stated earlier in this
memo the policy was not consistently followed.

CONCLUSION

The Division has been in existence since 1959--underfunded
and understaffed. The management deficiencies noted in earlier
audit reports are the result of this and a complex of other factors
that cannot be discussed in a memo of this sort. To conduct
another in a series of audits before new management has had an
adequate opportunity to deal with twenty years worth of problems
is unproductive and unfair to present management. Complicating
the problems traceable to the historical legacy of the Division
is the fact of the recently enacted laws radically changing the
jurisdiction and procedures of the Division. It is respectfully
suggested that the Division be allowed a reasonable period of
time within which to improve its procedures and comply with the
rapidly changing laws. After such a time an audit would be
productive, fair and welcome.

Yours very truly,

ALICE A, LYTLL, CHIEF

JOANNE A, LEWIS

ASSISTANT JEIBF

cc:  Donald Vial, Director



